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Your employee is distracted and inattentive. 
He comes to work looking unkempt, tired, 
and unprofessional. Lately, his attendance 
has really taken a nose dive, and he’s 
handling patients poorly. Sometimes you 
think you smell an odor that could be drugs 
or alcohol. Since you don’t want an employee 
working for you that abuses either one of 
those substances, you immediately think of 
requiring a drug or alcohol test. As far as 
you’re concerned, if he fails, he is fired.

If you are confronted with an issue like this,  
is the solution that simple? Ask an employee 
to submit to a test and fire him or her if  
they fail? 

Unfortunately, it is not that black and white.

The Americans with Disabilities Act (ADA) considers some 
drug and alcohol-related situations to be disabilities and 
therefore protects individuals from illegal discrimination. 
In order to be protected under the law, the applicant or 
employee must be addicted to drugs, or have a history  
of addiction, or be regarded as being addicted, as long  
as the person is not a “current” drug user.

"Current use" is the illegal use of controlled substances 
that occurred recently enough to justify a reasonable belief 
that a person's drug use is current or that continuing use 
is a real and ongoing problem. Of course, a valid drug test 
in which the person tests positive for drugs would be an 
indicator that the individual is a current user. However, 
“recent enough” could span a few weeks to a few months 
depending on the situation.

Prescription drug users who are under the direction  
of a healthcare professional are also protected.  
(Medical marijuana may be the exception.) Current  
illegal drug users include people who use prescription 
drugs unlawfully and are not protected.

by Rebecca Boartfield  
and Tim Twig
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The ADA also protects people who are currently in, or 
have completed, a drug rehabilitation program if they are 
no longer using drugs. Furthermore, people are protected 
if they have been rehabilitated through self-help groups, 
employee assistance programs, or any other type of 
rehabilitation, and are no longer using drugs.

Unlike illegal drug use, alcoholism is always considered 
a disability; thus, people with past and current alcohol 
problems (alcoholics) who are able to perform the 
functions of their job are protected at all times.

Since some drug and/or alcohol-related situations can 
be considered a disability under the ADA, the employer is 
restricted from learning about the applicant as it relates to 
a potential disability prior to hiring. 

Illegal drug use is not considered a disability; therefore, 
questions and tests for illegal drugs are permissible.  
An employer could ask, “Have you ever used illegal drugs?” 
or, “When did you last use illegal drugs?” An employer could 
not ask anything related to rehabilitation or addiction as 
both of these could result in knowing that the applicant  
has a disability.

The ADA specifically allows for testing of illegal  
drugs at the pre-hire stage. These tests are known as  
“pre-employment tests” and are usually conducted as  
one of the last stages of the recruiting process. They are 
often accompanied by a “Conditional Offer of Employment,” 
although that is not required. 

Questions about lawful drug use, such as prescription 
drugs, are not allowable at the pre-offer stage. There is 
one exception and that is if the applicant submitted to a 
pre-employment test and failed it. The employer could then 
ask about prescription drugs use in the event the legal 
substance may have caused the positive test result. 

An employer should tread lightly with questions regarding 
alcohol use since current and past use is protected under 
the law when such use is considered a disability. Asking 
questions about alcohol use could result in learning that 
the person does have a disability, which is illegal at the 
pre-offer stage. 

Conducting alcohol tests at the pre-hire stage is not legal. 
Alcohol testing is considered a medical exam due to the 
tests’ invasiveness (i.e. blood, breath, and/or urine is 
drawn). Medical exams, such as the alcohol tests,  
can only be done post-job offer and when the outcome  
is “job-related and consistent with business necessity.”

Once an applicant has been hired, testing for illegal drugs 
and/or alcohol becomes a lot more restrictive. This is 
because employees have a basic right to privacy and 
invading that right can be a liability for employers.

Here are the most common forms  
of drug and/or alcohol testing:
•  Reasonable Suspicion: The employer has specific 

objective facts and rational inferences about an 
employee whom s/he suspects is abusing drugs and/
or alcohol. The factual foundation upon which to test an 
employee under reasonable suspicion include smell of 
alcohol on breath, smell of marijuana, slurred speech, 
flushed or swollen face, red or runny eyes or nose, 
pupils dilated or constricted, or unusual eye movement, 
sudden change in behavior, increased absenteeism, etc. 

•  Post-Accident: When an employee is involved in an 
accident at work, the employer may test for illegal drugs 
or alcohol if there is reasonable suspicion that drugs or 
alcohol played a role in the accident. 

•  Random: Employees are put on notice that they may be 
subject to a drug test at any time if they are “randomly” 
selected. There is no particular reason to subject an 
employee to this type of test except the employee’s 
name has been pulled out of a hat. 

It should be noted that not all states allow the above-
referenced drug and alcohol testing. Before implementing 
any of the above, be sure you’re legally able to conduct the 
tests in your state and you’ve followed any rules the state 
may have regarding implementation.

After the individual has been hired, the employer may 
discover the person has a drug or alcohol problem and, 
therefore, has a disability. When that is the case, the 
employer has an obligation to “reasonably accommodate” 
the individual. 

“Reasonable accommodation” is providing paid or unpaid 
leave, restructuring the individual’s job, modifying the work 
schedule, etc. It is anything that will allow the employee to 
continue performing his/her job and manage the disability 
appropriately without causing  
undue hardship on the  
practice. “Reasonable  
accommodation” is  
not allowing an  
employee to  
perform  
poorly or  
“run amok”  
in the practice.  
The individual with  
a disability can still be  
held accountable to job  
performance standards.

Trojan Today provides a forum for industry professionals to offer a diversity of information and to provide ideas and suggestions in the area of dental  
practice management. These articles are meant to be informative and do not necessarily represent the opinions of Trojan Professional Services, Inc.
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Is there a code I can use for removing 
braces? The braces were placed by  
another dentist.

Based on your comment, I believe  
this code best reflects that situation:
D8690 – Services provided by dentist 

other than original treating dentist. 

You can always opt for this procedure code: 
D8999 – Unspecified Orthodontic Procedure,  
by report. Used for procedure that is not adequately 
described by a code. Then, describe procedure.

Be sure to give a detailed narrative.

Response provided by Ramona Colbert.

Ask the Consultant

The first step to implementing a drug and alcohol testing 
program is to have a clear policy stating you don’t tolerate 
illegal drug use and explaining the rules and consequences 
for violators. If you don’t have a policy, you should not 
carry out any testing of employees as it can intrude on an 
employee’s reasonable expectation of privacy and result 
in liability. Include this policy in employee manuals, post it 
conspicuously, and communicate it clearly with all employees. 
Also, include a statement on your job applications that 
applicants may be required to take a drug test. 

Other tips:
•  Give current employees at least 30-days advance 

notice before starting a new drug testing program.

•  Inform staff of the situations in which testing may 
result (i.e. reasonable suspicion, random, pre-hire, etc.).

•  Contract with a reputable drug and alcohol testing 
facility; be sure you know their testing methods and 
procedures; ensure it is being conducted within any 
legal requirements in your state.

•  Apply your policy consistently. For example, if you’ve 
decided on pre-employment testing, then all new hires 
are subjected to the test regardless of who they are. 
A failure to administer the policy across the board 
consistently could result in charges of discrimination. 

•  Keep good documentation. For example, be sure you 
can show that your testing procedure is truly random, 
or be sure you can articulate the objective facts if you 
tested someone for reasonable suspicion.

Conclusion
Drug and alcohol testing is a legal minefield waiting 
to explode on unsuspecting employers. Caution is an 
absolute must, as is seeking counsel from a professional 
before taking any action. If you don’t want to worry about 
consequences related to drug and/or alcohol testing, 
simply manage employees based on job-related aspects 
and stay out of the drug and alcohol situation if you can. 
Treat everyone as though drugs and/or alcohol are not  
the issue, manage performance fairly and consistently,  
and terminate them for performance problems, if 
necessary. Managing job-related performance without 
complicating matters with drug or alcohol testing  
is the safest course for employers and one that is  
highly recommended.

Q:
A:

Quote-Worthy
Far and away, the best prize 
that life has to offer is the 
chance to work hard at  
work worth doing.

                        — Theodore Roosevelt

“
”

Tim Twigg is the President and Rebecca Boartfield is an HR Compliance Consultant for Bent Ericksen 
& Associates. For more than thirty years, the company has been a leading authority in human 
resources and personnel issues, helping dentists successfully deal with the ever-changing and complex 
labor laws. 

FMI: To receive a complimentary copy of the company’s quarterly newsletter or to learn more,  
800-679-2760 or at www.bentericksen.com. 

https://trojanonline.com/services/ask-the-consultant/ramona-colbert/
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USE THE  
2/2 BRUSHING RULE:

Two minutes.  
Two times a day.

WHICH ALL ADDS UP:
The average American  

spends  
38.5 total days  

brushing teeth over their lifetime.

DENTIFI ELIGIBILITY 

Automation Not To Be Missed
Following are easy steps to ensure Dentifi is making  
the biggest impact on your bottom line:
1.  Log into www.Dentifi.com to confirm all patients  

have been processed for eligibility.

2. Confirm the data received button is green.

3.  Click "+7" (7 days out). Check for PI, as these  
patients do not have the same insurance as  
last visit. 

4.  Call patients, who may or may not return your call. 
That’s why the "+7" button is so important, as it 
provides a window of time to:

a. Reach the patient,

b. Replace the inactive insurance name in the 
practice management system with the new 
insurance company name, or

c. Delete the inactive insurance company 
information if the patient no longer has  
insurance. No more billing the wrong  
insurance unnecessarily.

d. Once the change is made, Dentifi will pull 
eligibility for those patients that night.

5.  Repeat the following day, clicking the "-" (minus 
button) to indicate you’re 6 days from today.

a. Follow Steps 4 and 5 until you reach today’s  
date. Your patients’ insurances have already  
been updated, with no PIs. Eligibility is  
confirmed before they arrive for their 
appointments.

Don’t wait for the roster. Trojan’s Dentifi Eligibility  
can also be used to verify HMO patient eligibility. 

Want to know if your practice management system 
integrates with Dentifi Eligibility? 

We can help with that. Call 800.451.9723, Ext. 3.

Service 
Savvy

Check out trojanonline.com  
for some of our favorite  
“classic” Trojan Today articles:

3/15 Success or Failure?  
 You Choose!
 by David Nelson

3/25   Video Technology 
Revolutionizes  
Staff Training 

 by Carol Paige

https://trojanonline.com/trojan-today-classics/
https://trojanonline.com/trojan-today-classics/
https://trojanonline.com/trojan-today-classics/
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What  
Clients Say

“Trojan is a great help in  
our business. Having the insurance  
info and connections saves time and money.” 

                                                 — A.H., Office Manager

Unleash Your Hygiene Department:  
Your Secret Weapon
Presented by Debbie Seidel-Bittke and  
Trojan Professional Services

MARCH 13, 2020 
Los Alamitos, CA  
Trojan Offices, Sky Room

Click for more information

Front Office Master’s Program
Presented by Becky Gerber and  
Academy of Dental Practice Careers, Inc.

MARCH 18-19, 2020  
San Diego, CA

Download the flyer for more information!

Seminars

Meeting Place 

Learn more about your peers!
Check out AADOM’s Chapter Meetings

for educational dental events in your area.

PLUS use code 19TROJAN  
for a membership discount.

Click here for more information!

http://bit.ly/TrojanInstagramhttp://bit.ly/FBTrojan http://bit.ly/TPSLinkedInhttp://bit.ly/TrojanYT

mailto:nikkim%40trojanonline.com?subject=
http://www.trojanonline.com
https://www.facebook.com/events/803282590146450/
http://www.trojanonline.com/pdfs/frontofficemastersrenamed.pdf
https://americanassociationdentalofficemanagersnjassoc.wliinc19.com/events?eventtype=chapter%20meeting&_ga=2.5059635.1414770120.1571323465-2054672006.1571323465
http://bit.ly/FBTrojan
http://bit.ly/TPSLinkedIn
http://bit.ly/TrojanYT
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